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custom, mala in se are simply palpable violations
of custom, while the converse expression, mala pro-
hibita, indicates acts which the law makes criminal
without regard to custom.

This is all I need say concerning the original and
still primary class of criminal offences; but the
necessities of civilised, industrial society in modern
times have required an extension of the province of
penal law by the positive enactment of numerous
commands and prohibitions not to be found in the
law of custom. As communities become more
populous, as towns and cities increase in number and
size, and as industries become organised in estab-
lishments of great magnitude, the appliances of
machinery for manufacturing, locomotion, and trans-
portation become multiplied, and the degree of co-
operation required among the members of society
becomes prodigiously increased, and individuals
touch one another in many different ways, and con-
sequently the duties of each towards others become
multiplied and increased. Customs of precaution
and care become necessary and grow in importance.
A failure by a single person to observe the duties
thus prescribed may involve great injury to many
others. Under such circumstances the law of negli-
gence becomes of great importance and the need of
special rules is felt. The operation of custom in
fixing such rules is slow, and until they become
established all that a court can do, in the trial of a
case where a charge is made that one person has been
guilty of negligence causing injury to another, is to
leave it to a jury to say whether the accused person